
UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

                                                                                                                                           
In Re:

JERRY RENO, SR., 

Debtor,
                                                  DEFENDANT STEPHANIE 

MICHELIZZI’S VERIFIED NOTICE OF 
HEARING AND MOTION FOR 
SUMMARY JUDGMENT

Randall Seaver, 

BKY   02-50651
Plaintiff, ADV 04-5008

vs.

Jerry Reno, Jr. and 
Stephanie Michelizzi, 

Defendants.
                                                                                                                                            
TO: Arthur Albertson, attorney for debtor Jerry Reno, Sr: The debtor, Jerry Reno, Sr.;
Roger Seaver, attorney for Randall Seaver; Jerry Reno, Jr., Co-defendant; and The United
States Trustee.

1. Defendant Stephanie Michelizzi moves the Court for the relief requested below and

gives notice of hearing.

2. The Court will hold a hearing on this motion at 2:00 PM on Wednesday, October

6, 2004 in Courtroom No. 2 , on the 4th Floor of the United States Courthouse, 515

W. First St., Duluth, MN 55802

3. Any response to this motion must be filed and delivered not later than September

27, 2004, which is 7 days before the time set for the hearing (excluding Saturdays,

Sundays, and holidays), or filed and served by mail not later than September 22, 2004,



which is ten days before the time set for the hearing (excluding Saturdays, Sundays and

holidays).  UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE

COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4. This court has jurisdiction over this motion pursuant to 28 USC sec. 157 and 1334,

Fed. R. Bankr. P. 5005 and Local Rule 1070-1.  This is a core proceeding.  The petition

commencing this chapter 7 case was filed August 9, 2002.  The case is now pending in

this court.

 

5. The Defendant Stephanie Michelizzi, through counsel, asks this court to enter

summary judgment pursuant to FRCP Rule 56, dismissing the complaint against her

because there are no material facts in dispute, and Defendant Michelizzi is entitled to

judgment as a matter of law.

6. At the time the Debtor, Jerry Reno Sr., transferred the real estate at 3919 Getchell

Rd., Hermantown (hereinafter “the home”) to Defendants,  Michelizzi was married to Jerry

Reno, Jr.  Defendant Michelizzi occupied the premises from 1999 until approximately

August of 2001 , and made payments to the debtor of $540 per month on the $48,000

purchase price.

7. Defendants separated in August of 2001, when Michelizzi left the home, and took

her child with her.  Defendants were divorced in January of 2002.  Under the terms of the

divorce decree, the home was transferred to Jerry Reno, Jr., and Michelizzi received no

lien or any other award of equity in the home.  Michelizzi received no property settlement

from the divorce other property Michelizzi owned prior to the marriage.

8. Michelizzi has no ownership interest in the home, nor has she realized any benefit

from the debtor’s 2000 transfer of the home to Defendants.

9. At the time Debtor transferred the home to Defendants, Michelizzi had no



knowledge that Debtor was insolvent, nor has Michelizzi taken any steps to shield any

property belonging to the Debtor from Debtor’s creditors.

Wherefore, upon consideration of this verified motion, the accompanying divorce

decree, and memorandum of law, Defendant Stephanie Michelizzi requests that this Court

enter Summary Judgement in her favor, determining  that she has no liability to the Plaintiff

in this matter.

LEGAL AID SERVICE OF 
NORTHEASTERN MINNESOTA

DATED::8-5-04        /s/ Gwen Updegraff              
BY: Gwen Updegraff (AIN 197075)
Attorney for Defendant Stephanie Michelizzi
302 Ordean Bldg.
424 W. Superior St.
Duluth, MN 55802
(218)726-4800
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

                                                                                                                                           
In Re:

JERRY RENO, SR., 

Debtor,
                                                  

MEMORANDUM OF LAW
Randall Seaver, 

BKY   02-50651
Plaintiff, ADV 04-5008

vs.

Jerry Reno, Jr. and 
Stephanie Michelizzi, 

Defendants.
                                                                                                                                            

FACTS

For purposes of this motion for Summary Judgment, Defendant Michelizzi accepts the

allegations of fact as set for the in the Complaint, supplemented by the her affidavit

(contained in the Verified Motion).  

ISSUE

Does Minn. Stat. 513.48 permit Plaintiff to obtain a personal judgment against Ms.

Michelizzi for the value of the gift Debtor made to her and her husband, where as the result

of divorce Michelizzi no longer owns the property and  obtained no benefit from the gift? 

DISCUSSION
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1. The law should be construed to permit entry of judgment against a transferee only

when consistent with principles of equity.

Minnesota Statute 413.48 (b) provides:

Except as otherwise provided in this section, to the extent a transfer is
voidable in an action by a creditor under section 513.47(a)(1), the creditor
may recover judgment for the value of the asset transferred, as adjusted
under subsection (c), or the amount necessary to satisfy the creditor’s claim,
whichever is less.  The judgment may be entered against:
(1) the first transferee of the asset or the person for whose benefit the
transfer was made; or
(2) any subsequent transferee other than a good-faith transferee who took for
value or from any subsequent transferee.

On the face of it, the statute appears to permit the trustee to obtain a judgment against Ms.

Michelizzi for the value of the gift she received from the debtor.  However, such an

interpretation would create an absurd and inequitable result.  It not only fails to accomplish

the purposes of the statute, but imposes liability on a person who is innocent of any intent

to defraud creditors, and gained nothing from the transaction.

In construing statutes, the legislative intent controls.  Courts are directed to presume that

the legislature did not intend a result that is absurd, impossible of execution, or

unreasonable.Minn. Stat. 645.17. 

The purpose of the Fraudulent Transfer Act is to prevent debtors from putting property

which is available for the payment of their debts beyond the reach of their creditors.  In Re

Butler 552 NW 2d 226 (Minn. 1996).   Saddling Ms. Michelizzi with a $30,000 judgment

would be both absurd and unreasonable.  It would also fail to accomplish the purpose of

the Act. 
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In order to avoid this result, the Court should read 513.48 in conjunction with 513.50, which

makes the principles of equity, directly applicable to actions under the Fraudulent

Transfers Act.     The Bankruptcy Court sits as a Court of Equity.  In Re Trainler Transit, Inc.

96 F. Supp. 571 (D.Minn. 1951).  Although it may be argued that Ms. Michelizzi is within

the class of people against whom judgment may be entered under that statute, once the

rules of equity are invoked, she is no longer within that class. 

When Courts have entered judgments against transferees in fraudulent transfer cases, they

have always noted that the transferee knowingly participated in a scheme to frustrate

creditors, and/or retained the fraudulently transferred property.  New Horizon Enterprises

Inc. V. Contemporary Closet 570 NW 2d 12 (Minn. App. 1997) (Transferee not only

participated, but originated the scheme to frustrate the judgment creditor’s collection

efforts, and he retained an interest in the transferred assets because he transferred them

to a corporation he controlled).  

The Supreme Court of Nebraska  clearly articulated the circumstances under which

judgment may be entered against a transferee in Sheldon v.Parker 95 NW 1015  (Neb.

1903): “Where a husband and wife confederate to defraud creditors by transferring

property of the husband to the wife,...so that it cannot be reached by the creditors of the

husband, a personal judgement may be entered against the wife...provided it appears or is

fairly to be presumed that she still retains such proceeds, or her separate estate has had

the benefit thereof.”  See also Brule v. Harper, 4 NW 2d 609 (Neb.1942).

In addition to directing the Court to consider the principles of equity in applying the

provisions of the FTA, the legislature also used the permissive “may”: “the judgment may

be entered against the first transferee”.  (Emphasis added).

In applying the principles of equity, this Court should also consider that the Trustee is not

without remedy if he is denied judgement against Ms. Michelizzi.  The other Defendant,
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Jerry Reno, Jr. still owns the home, and the trustee may pursue him and should the Court

determine that the transfer was fraudulent, the appropriate relief would be to reverse the

transfer, and return the house to the bankruptcy estate.  

CONCLUSION

Minn. Stat. 513.48 does not permit this court to enter judgment against Ms. Michelizzi,

because such a judgment would be inequitable, and the Trustee may obtain complete

relief from the co-defendant Jerry Reno, Jr., who still owns the transferred property. 

Summary judgment should be entered in Ms. Michelizzi’s favor, and she should be

dismissed from this action.

Respectfully submitted, LEGAL AID SERVICE OF 
NORTHEASTERN MINNESOTA

Dated:_____________ ____________________________
BY: Gwen Updegraff (AIN 197075)
Attorney for Defendant Stephanie Michelizzi
302 Ordean Bldg.
424 W. Superior St.
Duluth, MN 55802
(218) 726-4800 



IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MINNESOTA

                                                                       
In re:

JERRY RENO, SR.,
Debtor. BKY 02-50651

ADV 04-5008
                                                                        

Randall Deaver,
Plaintiff,

vs.

Jerry Reno, Jr. and
Stephanie Michelizzi,

Defendants.
                                                                        

UNSWORN CERTIFICATE OF SERVICE

I, Cindy Behning, declare under penalty of perjury that on August 5, 2004, I mailed

copies of the attached Defendant Stephanie Michelizzi’s Verified Notice of Hearing and

Motion for Summary Judgment, Memorandum of Law, and Findings of Fact, Conclusions

of Law, Order for Judgment and Judgment and Decree, by first class mail postage prepaid

to each entity named below at the address stated below for each entity:

Arthur Anderson
101 W. 2nd Street, Suite 107
Duluth, MN 55802

Jerry Reno, Jr.
8909 Getchell Road
Hermantown, MN 55811



Jerry Reno, Sr. 
802 W. 5th Street
Duluth, MN 55806

Roger B. Seaver
Trustee in Bankruptcy
12400 Portland Avenue S., Suite 132
Burnsville, MN 55337

US Trustee
Habbo Fokkena
1015 US Courthouse
300 S. 7th Street
Minneapolis, MN 55415

Executed on: August 5, 2004 Signed: _s/ Cindy Behning___________
Legal Aid Service of Northeastern MN
302 Ordean Building
424 W. Superior Street
Duluth, MN 55802



UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

                                                                                                                                           
In Re:

JERRY RENO, SR., 

Debtor,
                                                  MOTION FOR EX PARTE ORDER

Randall Seaver, 
BKY   02-50651

Plaintiff, ADV 04-5008
vs.

Jerry Reno, Jr. and 
Stephanie Michelizzi, 

Defendants.
                                                                                                                                            

* * * * * * * * * *

Upon the attached Affidavit of Defendant Stephanie Michelizzi in  the above-entitled

matter, and upon all the files and records herein, Defendant Stephanie Michelizzi now moves the

Court for an Ex Parte Order allowing Defendant Michelizzi to proceed in forma pauperis under 28

U.S.C.A. §1915 and waiving any and all filing and service fees or security for such costs.  Further,

Defendant Michelizzi moves the Court for an Ex Parte Order requiring the court clerk to waive any

and all costs for filing and service fees or security for such costs relative to the above-entitled action

as they become due and payable or as they are incurred by or on behalf of Defendant Michelizzi.

Dated this __5th  day of August, 2004

LEGAL AID SERVICE OF 
NORTHEASTERN MINNESOTA

/s/ Gwen Updegraff
BY: Gwen Updegraff (AIN 197075)
Attorney for Plaintiff
302 Ordean Building
Duluth, MN   55802
(218)  726-4800





UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

                                                                                                                                           
In Re:

JERRY RENO, SR., 

Debtor,
                                                  EX PARTE ORDER

Randall Seaver, 
BKY   02-50651

Plaintiff, ADV 04-5008
vs.

Jerry Reno, Jr. and 
Stephanie Michelizzi, 

Defendants.
                                                                                                                                            

* * * * * * * * * *

At Duluth, in said District, this ____ day of _____________________,

2004.

The above-entitled matter having come on before the undersigned United

States Judge of Bankruptcy Court in Chambers, in the United States Courthouse, City of

Duluth, Minnesota, and upon the attached Affidavit of Stephanie Michelizzi, and upon all

the files and records herein,

IT IS ORDERED:

1. That the Defendant Stephanie Michelizzi, is allowed to proceed in
forma pauperis and to waive the filing fees relative to the above entitled action as they
become due and payable or as they are incurred by or on behalf of the Defendant
Michelizzi.



2. That the Clerk of the United States Bankruptcy Court for the District of
Minnesota is hereby ordered to waive any and all costs for filing fees and the Marshall  or
his deputies are ordered to waive their service fees relative to the above-entitled action.

BY THE COURT:

______________________________
Judge of Bankruptcy Court






